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MEMOS AJDUM 


SUBJECT: Voluntary Employees' Beneficiary Associations — 
Tax Exempt Welfare Plans Under Section 501(c) (9) 
of tne Internal Revenue Code 


DATE: 


July 23, 1980 


On July 17, 1980, the Internal Revenue Service published proposed 
regulations governing voluntary emplo yees' beneficiary associations which are 
tax exempt welfare Plans under Sect ion. 501(c) (9) of the Internal Revenue Code. 
Since we have a number of clients who have either adopted organizations of 
this type or may be considering organizations of this type, we have prepared a 
summary of those proposed regulations (copy of which is enclosed) . 

Proposed regulations generally do not have to be followed until they 
become final. They may also be subject to change. 

The Internal Revenue Service will accept comments on the proposed 
regulations until September 15, 1980. If any of the proposed regulations have 
an adverse impact cn your plans, you may wish to canment on them. Your can- 
ments should be mailed to: Commissioner of Internal Revenue, Attention: 
GC:LR:T: (EE-153-78) , Washington, D.C. 20224. Should you desire it, we could 
make those comments on your behalf. 

If we can be of any further assistance to you in this matter or 
should you have any questions regarding the proposed regulations, please do 
not hesitate to contact us. Regardless, if these regulations, when they 
become final, require an amendment of your documents or your administrative 
practices, we will be in contact with you. 

We hope you find this summary helpful- 


S ANDERS, SCHNABEL, JOSEPH & POWELL, P.C. 
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MEMORA N DUM 


TO: 

Clie. -ts of Sanders, Schnanel, Joseph & Powell, P.C. 


FROM: 

SANDERS, SCHNABEL, JOSEPH & POWELL, P.C. 


SUBJECT: 

^T?i? Pl ° y ? eS ' ^^iary Associations - Tax 
^elfare Plans Under Section 5.01(c) (9) of the 
Internal Revenue Code . ' v 1 ut ™ 


DATE: 

July 23, 1980 



proposed regulatioS y fo^olit , ary 9 ^plwL^ t Snek^ VGnU ^ Service published 
fran taxation under Section Site* {I? of *ttl TS* ass ^^tions exempt 

existing tax exempt welfare plans' than the r^vi^ 6 stringent requirements on 
1969, the new proposed regulations will only ^i y 23 ’ 
beginning after December 31, 1980. Th^ ^ 5f. P f^ t tp ^ axable y eacs 



of existing tax exempt welfere pl^s which r~Zi 1954 * the case 

employers pursuant to one or more collective h*r & ?° 1 ? trxbutloris frcm one or more 
December 31, 1980, the n£p° *3™**** in eff «* «> 
. 'beginning after the date on whicfc the ? sba11 apply to taxable years 

existing tax el£mpt 

one or more of. the previsions of fhex^o t t ■ 06 ® UDgect to a11 or a portion of 
after Decanber 31, 1954 . egulations for any taxable year beginning 

ssrzztsz* ixsn&rr&ar 

-h- o^anizat-ion is an association of onployees; 

(b ; ^^ITbership in the organization is voluntary; 


\ 



x 
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(c) The purpose of the organization is to provide 

for the payment of life, sick, accident, or other 
benefits; and 

(d) None of the organization's funds may inure to the 
ben .fit of any private shareholder or individual other 
than as con tempi a ted by (c) above. 

who p i n^M m 2 n ^ erShlp -° f - 3 taX exem P fc welfare plan must consist of individuals 
t-hre entitled to participate by reason of their employee status. There are 

The fi^st S i “ “rSlt™ ltyi £ ° r m9 ” b f tshi P in this type of plan is defined. 
Th : ; ?_ ca !"°' 1 employer or af f iliated group of employer s, 

ine second u wuh reference to employees in certain specified iob clas- 

W ° rk t n9 ». f ° r an P 1 °7 ers a t specified locations and who are entitled to 
^f^t to one or more collective bargaining agreements. The Third 
, ,, employees of one or more employers engaged in the same line of business 

validity^? geogra ^ lcarea whose' employers provide benefits ‘under a plan. The 
atl lem f lb f rshl P criteria is a question to be determined with regard to 

all the facts and circumstances surrounding the definition of the group 9 Up to 
tenpercent or the memters may be trustees, administrators, ^ployees' ot ? tte 
pl^ "' OC the pr ° priet0,: o£ a I"**™"® whosa CT ployees'are P m Jte C s of tte 

, . , . Membership may be restricted by geographic proximity; by obi ecfeive* 

classification if" reaSonab1 ^ related to employment such as a reasonable 
h , cation of employees , a reasonable minimum period of service, limitations 
b^ed upon m aximum conpensation, or a requirement that a member be mployed in j 
bv~ohiS+ • baSis * Eligibility for benefits or membership may also be restricted 
conditions relating to the type or amount of benefits offered 
However, the^e restrictions can not be selected or administered in a manner that 
discriminates in favor of officers, shareholders, or highly conpensated em- 

f S f * fc of^TST- or 1 _ admin . ist 5 ation of the objective conditions which have 
^ ^s^rsninauing in favor of officers, shareholders, or hiahlv 
Compensated ar.ployees'will be determined on the basis of all of the facts and 
circumstances surrounding the case. If the limitations are based up^Se « 
more collective bargaining agreements they will generally be acoeptetTas being 

mnWe 1516 ' h Manbershl iL l W also be extended to dependents of employees, to 
employees who are on leaves of absence or temporarily working for arathe? 

disability or ZgST ““ ^ ^ ° £ reu“ 


_ * n ° rder to , bs eligible for tax exempt status, the benefits must be 

funded through establishment of a trust or a corporation. 

- . . In 9 enera l , membership in an association is considered voluntary if an 

f^ matlve act 1S required on the Part of an employee to beccme a member* 
however , an employer may impose membership on the employees if the plan is 
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noncontributory or if membership is required as a result of a collective bar- 
gaining agreement. 

A major change in the new proposed regulations fran the prior proposed 
regulations is that the employee members of a tax exempt welfare plan must have 
a voice in the control of the tax exempt welfare plan . Generally, such control 
will be deened to be present when the manbership either directly or through its 
representatives elects, appoints, or otherwise designates a person or persons to 
serve as chief operating officer, administrator or trustee of the organization. 
The proposed regulations seem to indicate that control by an independent trustee 
or trustees, even though not selected by employees, will satisfy this require- 
ment; however, there is no explanation in the proposed regulations of the meaning 
of an independent trustee. This provision, to the best of our knowledge, has 
never been required before and would require, in our opinion, a change for almost 
all existing plans. 


A tax exempt welfare plan may provide life, sick, accident, or other 
benefits similar to life, sick, or accident benefits if the ‘benefit is intended 
to safeguard or improve the health of a msnber or a member's dependents or if it 
protects against a contingency that interrupts or impairs a manber's earning 
power. Sick and accident benefits include disability benefits. The benefits 
provided by the tax exempt welfare plan may be funded through an insurance 
company or directly by the sponsors of the plan through .the trust or corporation. 
Examples of nonqualifying benefits are: accident or haneowners insurance 
benefits for danage to property, provision for malpractice insurances, and 
provision for loans to members except in times of distress. A benefit which is 
similar to a pension or annuity payable at the time of mandatory or voluntary 
retirement is another example of a nonqualifying benefit if the benefit provides 
for deferred ccmpensation that becomes payable by reason of the passage of tim e 
rather than as a result of an unanticipated event. This raises the question of 
the permissibility of disability benefits from a tax exempt welfare plan after 
retirement.. 


"No part of the net earnings of a tax exempt welfare plan may inure to 
. benefit of any private shareholder cr other individual other than through the 
payment of permissible benefits. The payment of unreasonable ccmpensation to the 
trustees or employees of a tax exempt welfare plan or the purchase of insurance 
or services for amounts in excess of their fair market value from a company in 
which one or more of the association’s trustees, officers or fiduciaries has an 
interest will be prohibited inurement. Whether prohibited inurement has 
occurred is a question to be determined with regard to all the facts and 
circumstances. Not only would prohibited inuronent negatively affect a plan's 
tax exer.pt status, it may also be a prohibited transaction for purposes of the 
excise tax imposed on prohibited transactions ' and for purposes of civil 
liability. However, the proposed regulations expressly permit the rebate of 
excess insurance premiums to the payor of such premiums as a result of favorable 
experience. 
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. . *? ie . controlling documents of the plan must provide that upon dis- 

s olution of the plan excess am ounts will 'be' distributed to the employee members 
of the plan and w ill not b e returned to the employers ': The regul ation* dn nr*- 
?2 requiraiients re 9 a tdxng the types of annual information returns to be 
W1 ”* tespect to payments nor do they contain any provisions regarding the 
^ eSe “Options. Taxability of the benefits will be subject to 
provlslons of t ^ ie Internal Revenue Code regarding taxability of 


... a . Ble - Proposed regulations also provide, without stating any details, 
I™? f. exempt welfare plan must maintain records indicating the amount 

• 5 Y K Sa S member contributing employer and the amount and type of 
benefits paid by the organization to or on behalf of each member. 


Enclosure 
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ft interest sf a tribeAppfOMedeFs&r 
ajtsuspend a contract and the 
payment of all compensation due or 
jruing to the attorneys at that time 
pending a hearing to be held without 
:asonable delay. If a contract 
iding for payment of fees at an 
/ rate or on an annual retainer 
is terminated, the attorney shall 
receive compensation such as the 
Secretary. may determine equitably due 
to dattAof termination. If a contract 
providing for payment of fees contingent 
upon recovery is terminated for just 
cause, d*ath of the attorney, or any 
other; reason, the attorney to whom it is 
so terminated, or his/her estate, shall be 
credited with such interest in the 
recovery ah the Secretary or the court 
may determine to be equitably due to 
date of termination. 

(0 AUormw's standing: Contracts 
must contaima stipulation by the 
attorney thame/she is a fully licensed 
member in gobd standing of thfrbar of 

the statc(s) of V . and to the beat of 

his/her knowledge no disciplinary 
proceedings haVe been instituted against 
him/her by any bar association of any 
jurisdiction of thh United States or its 
territories which We pending and/or 
unresolved and he/she has not been 
disbarred or suspended from the 
practice of law in jurisdiction in the 
United Stales or itsuerri tones. 

fe) Duration: Contracts must cite 
Iclearly their duration and may contain a 
■provision for renew A General legal 
■counsel and special iWal services 
[contracts shall not exfind beyond four 
cars, whereas claims contracts may 
fcxtend for. but not excied, five years, 
fvith provision for extensions. 

72.G Execution In quintunlicate. . 

A contract should be executedhr 
puinluplicate, and all coprps should be~ 
transmitted through the officer in charge 

I Jo the Secretary for approval. The officer 
n charge shall include witHthe 
ransmittal recommendations with 
respect to the approval of th^contract. 


,mmm a fflAW^ll^oIgp^Too^ 

_ * i r ■ . . * . . * . . • _ - » J 


and 


72.7 Resolution required. 

The selection of counsel aiuj of tribal 

Representatives to conclude a iWtract 
Im behalf oF a tribe shall be setVorth in a 
Resolution or resolutions adopi^iby the 
rlbal governing body and shall W- 
ttached to and made a part ol tiW 
[ontract. * \ 

72.8 Tentative form of contract \ 

A tentative form of contract mayVbe 

blamed by writing any Agency \ 
uperintendent. Area Director or the 
Commissioner of Indian Affairs, 
equests for forms should include a 
atement of the scope of the intendec 


coiH^act is desired for investigation and 
prosebubon of tribal claims against the 
United Stn^es. for the representation of 
specific trioHcIaims against parties 
other than the touted States, or for the 
provision of eithehgeneral or special 
legal counsel service 
Ralph R. Reeser, 

Acting Deputy Assistant Secrehm, Indian 
Affairs. 

|FR Doc. 60-31337 Filed 7-10-60; amj 
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of the Tax Reform Act of 1969 (83 Stat 
541). concerning voluntary employees’ 
beneficiary associations. These 
amendments are to be issued under the 
authority contained in section 7805 of 
the Internal Revenue Code of 1954 (68A 
Stat. 917; 26 U.S,C. 7805). 

Additional Information 

Section 501(c)(9). in conjunction with 
section 501(a), exempts from federal 
income tax those associations that 
provide for the payment of life, sick, 
accident, or other benefits to their 
members and their members* 
dependents or designated beneficiaries. 
If no part of their net earnings inures to 
the benefit of any private shareholder or 
individual* 

The proposed regulations clarify the 
-basic requirements that an organization 
must meeHr. order to be a “voluntary 
employees' beneficiary association” 
within the meaning of section 501fdf9h 
They are not intended to describe 
‘‘employees* beneficiary association" as 
that term is used in section 3(4) of the 
Employee Retirement Income Security 
Act of 1S74 (ERISA). Generally, the 
basic requirements in order to be a ' 
“voluntary employees' beneficiary 
■issociation” are that: 

(a) T he organization is an association 
of employees; 

fh) Membership in the organization is 
voluntary; 

IfiLThe purpose of the organization is 

to provide for the payment of life, sickL 

vumc ui accident, or other benefits; and _ 

1954, as amended, and therefore exempt (d)N one of the organization’s funefs^ 
fromfederal income tax* mures to the benefit of any private 

dates; Written comments and requests shareholder or individual other than as 
for a public bearing must be delivered or contemplated by (c) above. 

mailed by September 15, 1980. The The principal function of the prnnn^d 

amendments are proposed to be regulations is to clarify who may join 

effective generally for taxable years the a ssociation and the kinds of benefits 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service . 

26 CFR Parti 

[EE-153-78] ) ’ • 

Voluntary Employee’s beneficiary 
Associations 

agency; Internal Revenue Service, 
Treasury. 

Action: Notice of proposed rulemaking. 


summary: This document contains 
proposed regulations relating to 
voluntary employees’ beneficiary 
associations^ It withdraws an earlier 
notice of proposed rulemaking that was 
published in the Federal Register on 
January 23, 1969. The regulations would 
provide guidance needed to determine 
whether an organization is n voluntary 
employees* beneficiary association 
under the Internal Revenue Code of 


~ c _ - — v ioauwib jfcaia — 

beginning after December 31* 1954, but— 
later in the case of some associations, 
ACDRESSrSend comments and requests 
for a pubhaheariug to; Commissioner of 
internal Revenue. Attention: CC:LR;T 
(Ei^-153-73). Washington, D.C. 20224. 
FOB FUR7NS? INFORMATION CONTACT! 
Michael A* Thrasher of the Employee 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel. 
Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
UCL2G2Z4 {Attention: CC:LR:T) (202- 
556-3961. not a toll-free call). 
SUPPLEMENTARY INFORMATION; 
Background 

This' document contains proposed 
amendments to the Income Tax * 

Regulations (26 CFR Part 1) under 
section 501(c)(9) of the Internal Revenue 


the association may provide. These 
provisions are supplemented with - 
examples of both what is permitted and 
what is prohibited. 

• While these regulations do not 
explicitly provide for coordination 
between arrangements that are subject 
to section 404 and the permissibility of 
benefits Furnished by organizations 
exempt under section 501(c)(9). the 
proposed regulations generally do not 

allow a voluntary employees' 

beneficiary association to provide 
employer-funded benefits of the kind 
that are subject to section 404. It is 
anticipated that regulations to be 
promulgated under section 404 will 
clarify the distinction between 
arrangements that are subject to that - 
section and those that are not, and 
consideration then will be given to 
coordinating the two sets of rules. 
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Comments and Requests for a Public 
Hearing - 

Before adopting the rules contained in 
these proposed regulations as a 
Treasury decision consideration will be 
given to any written comments that are 
submitted (preferably six copies] to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying, A public , 
hearing will be held on written request 
to the Commissioner by any person who 
has submitted written comments. If a 
public hearing is held, notice of the time 
and place will be published in the 
Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is Mr. Russell K. 
Crccnhlatt of the Employee Plans and 
Exempt Organizations Division of the 
Office of Chief Counsel. Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

Proposed amendments to the regulations 

The proposed regulations under 
section 501(c)(9) published in the 
Federal Register on January 23. 1969 (34 
FR 1020) are withdrawn, and the 
following amendments to the Income 
Tax Regulations (26 CFR Pari 1) are 
hereby proposed: 

The following new sections are 
inserted in the appropriate place: 

§ 1.501£c){9)-1 Voluntary employees’ 
beneficiary associations, In general 

To be described in section 501(c)(9) aa 
organization must meet ali of the 
foilowing requirements; 

(a) The organization is an employees*- 
association; 

(b) Membership in the association Is 

voluntary: -- — 

(c) The organization provides for the 
\ payment of life, side, accident, or other 

• benefits to jts members cr their 

dependents or designated beneficiaries* 
and substantially all ot its opera liens 
are in furtherance of providing such 
benefits: and ' . 

* (d) No part of the net earnings of the 
organization insures, other than by 
payment of the benefits referred to in 
paragraph (c) of this section* to the 
benefit of any private shareholder or 
individual. 


pSeTOOT 

lJ501(C){9)-2 




employees' beneficiary association; i 

employees; voluntary association of j 

employees. .] 

(a) Membership — (1) In general. The 
membership of an organization 
described in section 501(c)(9) must 
consist of individuals who become 
entitled to participate by reason of their 
being employees and whose eligibility 
for membership is defined by reference 
to objective standards that constitute an 
employment-related common bond 
among such individuals. Typically, those 
eligible for membership in an 
organization described in section 
501(c)(9) are defined by reference to a 
common employer (or affiliated 
employers), to common coverage under 
one or more collective bargaining 
agreements (with respect to benefits 
provided pursuant to such 
agreement(s)). to membership in a labor 
union, cr to membersbi" \ti one or more 
locals of a national or international 
labor union. For example, membership 
in an association might be open to all 
employees of a particular employer, or 
to employees in specified job 
classifications working for certain 
employers at specified locations and 
who are entitled to benefits pursuant to 
one or more collective bargaining 
agreements. In addition, employees of 
one or more employers engaged in the 
same line of business in the same 
geographic area will be considered to 
share an employment-related bond for 
purposes of an organization through 
which their employers provide benefits. 
Whether a group of individuals is 
defined by reference to a permissible 
standard or standards is a question to 
be determined with regard to all the 
facts and circumstances, taking into 
account the guidelines set forth in this 
paragraph. Exemption will not be denied 
merely because the membership of an 
association includes some individuals 
who are not employees (within the 
meaning of paragraph (b) of this 
section), provided that such individuals 
share an employment-related bond with 
— tiie'eraptoyeMhembers, Siich 

individuals may include, for example, 
the trustees, administrators, and 
employees of the association, or the 
proprietor of a business whose 
employees are members of the 
association. For purposes of the 
preceding two sentences, an association 
will be considered to be composed of 
employees if 90 percent of the total 
membership of the association during 
the year consists of employees (within 
the meaning of paragraph (b) of this 
section). 

(2) Restrictions . Eligibility for 
membership may be restricted by . . 


conditions or limitations reasonably 
related to employment, such as a 
limitation to a reasonable classification 
of workers, a limitation based on a 
reasonable minimum period of service, a 
limitation based on maximum 
compensation, or a requirement that a 
member be employed on a full-time 
basis. Any objective criteria used to 
restrict eligibility for membership in an 
association may not. however, be 
selected or administered in a manner 
that limits membership to officers, 
shareholders or highly compensated 
employees of an employer contributing 
to or otherwise funding the employees’ 
association. Eligibility for benefits (or 
membership] also may be restricted by 
objective conditions relating to the type 
or amount of benefits offered. However, 
any such objective conditions may not 
be selected or administered in a manner 
that discriminates in the provision of 
benefits in favor of officers.' 
shareholders or highly compensated 
employees of an employer contributing 
to or otherwise funding the employees’ 
association. Whether the s .lection or 
administration of objective conditions 
has the effect of discriminating in favor 
of officers, shareholders or highly 
compensated employees is to be 
determined on the basis of all the facts 
and circumstances. Thus, a requirement 
that a member meet a health standard 
reasonably related to eligibility for a 
particular benefit is permissive. Also 
permissible, in the case of an elfhployer- 
funded organization, is a requirement 
that excludes, or has the effect of 
excluding, employees who are members 
of another organization funded by the 
employer, to the extent that such other 
organization offers similar benefits on 
comparable terms to the excluded 
employees. If restrictions or conditions . 
on membership or eligiblity for benefits 
are determined through collective 
bargaining, by trustees designated 
pursuant to a collective bargaining 
agreement, or by the collective 
bargaining agents of the members of an 
association or trustees named by such 
agents* such restrictions, terms or 
- conditions generally will be considered 
reasonably related to employment and 
generally will not be considered as 
limiting membership to, or 
j discriminating in the provision of 
benefits in favor of. officers, 
shareholders or highly compensated 
employees., 

(3) Example. The provisions of this 
section may be illustrated by the 
following example: 

Example. Pursuant to a collective 
bargaining agreement entered into by X 
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Corporation an ARBGMMclPe 
represents all of X Corporation’s hourly-paid 
employees, the X Corporation Union Benefit 
Plan is established to provide life insurance 
benefits to employees of X represented by W. 
The Plan is funded by contributions from X* 
and is jointly administered by X and W. In 
order to provide its non-unionized employees 
with comparable life insurance benefits. X 
also establishes end funds the X Corporation 
Lire Insurance Trust. The Trust wilt not be 
ineligible for exemption as an organization 
described in section 501(c)(0) solely because 
membership is restricted to those employees 
of X who are not members of W, 

(b) Meaning of V employee Whether 
an individual is an “employee” is 
determined by reference to the legal and 
bona Ode relationship of employer and 
employee. The term “employee” 
includes the following! 

(1) An individual who is considered 
an employee! 

(1) For employment tax purposes 
under Subtitle C of the Internal Revenue 
Code and the regulations thereunder, or 

(ii) For purposes of a collective 
bargaining agreement, 
whelher or not the individual could 
qualify as. an employee under arplicable 
common law rules. This would includa 
any person who is considered an 
employee for purposes of the Labor 
Manage ment Relations Act, 1947, 61 
Stat. 136, as amended 29 U.S.C. 141 
(1979). 

(2) An individual who became entitled 
to membership in the association by 
reason of being en employee. Thus, an 
individual who would otherwise qualify 
under this paragraphed! continue to ♦ 
qualify as an employee even though 
such individual is on leave of absence, 
works temporarily for another employer 

* or as an independcnLcontractor, or has 
been terminated by reason of 
retirement, disability or layoff* For 
example, an individual who in the 
normal course of employment is 
employed intermittently by more than 
. one employer in an industry ^ 
characterized by short-term employment 
by several different employers will not* 
by reason of temporary unemployment, 
cease to be an .employes-wilhm the 
meaning of this paragraph. 

(c) Description of voluntary 
association of employees. — (1) . 
Association. To be described in section 
501(c)(9) and this section there must be 
an entity having an existence 
independent of the member-employees 
or their employer. 

(2) Voluntary. Generally, membership 
in an association is voluntary if an 
affirmative act is required qh the part of 
an employee to become a member rather 
than the designation as a member due to 
employee status. However, an 
association shall be considered 
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voluntary although membership is 
required of all employees, provided that 
the employees do not Incur a detriment 
(for example, in the form of deductions 
from pay) as the result of membership in 
the association. An employer is not 
deemed to have imposed involuntary 
membership on the employee if 
membership is required as the result of a 
collective bargaining agreement or as an 
incident of membership in a labor 
organization. 

(3) Of employees. To be described in 
this section, an organization must be 
controlled by i*3 membership’ or by 
independent trustee^), or by trustees or 
other fiduciaries at least some of whom 
are designated by. or on behalf of, the 
membership. Whether control by or on 
behalf of the membership exists is a 
question to be determined with regard to 
all of the facts and circumstances, but 
generally such control will be deemed to 
be present when the membership (either 
directly or through its representative) 
elects, appoints or otherwise designates 
a person or persons to serve as chief 
operating officer(s). administrator(s). Or 
trustee$(s) of the organization. 

(4) examples . The provisions or this 
section may be illustrated by the 
following examples: 

Example (1). X. a labor union, represents 
all the hourly-paid employees of Y 
Corporation. A health insurance benefit plan 
"was established by X and Y as the result of a 
collective bargaining agreement entered into 
by them. The plan established the terms and 
conditions of membership in, and the benefits 
io be provided by, the plan. In accordance 
with the terms of the agreement, Y 
Corporation is obligated to establish a trust 
Iund and make contributions thereto at 
specified rales. The trustees, some of whom 
are designated by X and some by Y, ere 
authorized to hold and invest the assets of 
the trust and to make payments on 
instructions issued by Y Corporation In 
accordance with the conditions contained in 
theplatuThe interdependent benefit plan ; 
agreement and trust indenture together create 
e voluntary employees 1 beneficiary 
association over which the employees 
possess the requisite control through the 
trustees designated by their repress five, 

X. 

Example (2f Z Corporation unilaterally 
established an educational benefit plan for its 
employees. The purpose of the plan is to 
provide payments for job-related educational 
or training courses, such as apprenticeship 
training programs, for Z Corporation 
employees, according to objective criteria set 
forth in the plan. Z establishes a separate 
bank account which it uses to fund payments 
to the plan. Contributions to the account are 
to be made at the discretion of and solely by 
Z Corporation, which also administers the 
plan and retains control over the assets in the 
fund. Z Corporation’s educational benefit 
plan and the related account do not 
constitute an association and therefore are 


association. 

Example (3). The facts are the same as in 
example (2) except that the payment by Z of 
its employees’ educational and training 
expenses was agreed upon through collective 
bargaining between M labor union, a 
recognized bargaining agent on behalf on Z's 
employees, and Z. Z is obligated to pay 
benefits in accordance with the criteria set 
forth in the plan. To fulfill its obligation, Z 
established the ”Z Corporation Employees* 
Benefit Fund” and opened a bank account in 
the name of the Fund. The Fund is funded 
solely by contributions from Z and income 
earned from the investment of those 
contributions. Z is the administrator of the 
Fund, retains full control over the investment 
and application of the Fund's assets, and 
determines the amount and timing of 
contributions to the Fund. Educational and * 
training benefit payments are made from the 
Fund to employees of Z who submit payment 
requests and are determined by Z to qualify 
-for such payments under the terms of the 
governing agreement. Although the benefit 
payment are required by a collective 
bargaining agreement entered into by 
representatives of Z's employees, and 
although the Fund makes payment directly to 
eligble beneficiaries, the Fund is not a 
voluntary employees 1 beneficiary association 
because neither the employees nor an 
Independent trustee have any control over 
the Fund's assets or operation. 

Example ( 4 ). W, an association of 
employers, is exempt from federal income tax 
as an organization described in section 
501(c)(6). It engages trienially in collective 
bargaining with X labor union, a recognized 
bargaining agent on behalf of certain 
unionized employees. Pursuant to the most 
recent bargaining agreement, W&^cume 
obligated to pay certain health-care expenses 
incurred by members of X who employed 

by employer-members of W.To fulfill the 
employers" obligation, a Fund is established 
by W. W administers the fund, assessing and 
collecting contributions from its employer- 
members and reimbursing its members, on 
application by them, for health-care benefits 
paid by the members to their members’ 
employees as stipulated in the collective 
bargaining agreement. The Fund established . 
by W is not a voluntary employees* 
beneFiciary association because it ia not 
controlled by the X labor union or its 
members and therefore is not an association 
of ’’employees’*. Instead, it is an association 
of employers that was established and is 
controlled by them in order to fulfill their 
obligations under the collective bargaining 
agreement. 

Example (5). A. en individual, is the 
Incorporator and chief operating officer of 
Lawyers* Beneficiary Association (LBA). LBA 
is engaged in the business of providing 
. medical benefits to members of the 
Association and their families. Membership 
is open only to practicing lawyers who are 
neither seU-employed nor partners in a law 
firm. Membership in LBA is solicited by 
Insurance agents under the control of X 
Corporation (owned by A) which, by contract 
with LBA, is the exclusive sale9 agent. 
Medical benefits are paid from a trust 
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»ers* together with proceeds ^erm "sick and accident benefits" means power. PersonalTegal service Bern 


accoun^containin^ 

.paid by the member: 

from the investment of those contributions 
Contribution and benefit levels are set by 
LBA. The “members" of LBA do not hold 
meetings, have no right to elect officers or 
directors of the Association, and no right to 
replace trustees. Collectively, the subscribers 
for medical benefits from LOA cannot be said 
to contrul the associations and membership is 
neither more than nor different from the 
purchase cf an insurance policy from a stock 
insurance company. LBA is not a voluntary 
employees* beneficiary association, 

' § 1.501 (c)(9)-3 Voluntary employees* 
beneficiary associations; life, sick, 
accident, or other benefits. 

(a] In general. The life, sick, accident* 
ofother benefits provided by a 
voluntary employees' beneficiary 
association must be payable to Its 
members, their dependents* or iheir 
designated beneficiaries For purpor* v 
of section 501(c)(9). “dependent" means 
the member's spouse* any child of the 
member or the member's spouse, and 
any other individual who an association, 
relying on information furnished to it by 
a member, in good faith believes is a 
person described in section 152(a), Life, 
sick, accident, or other benefits may 
lake the form of cash or noncash 
benefits. A voluntary employees* 
beneficiary association is not operated 
for the purpose of providing life, sick* 
accident, or olher benefits unless 
substantially all of its operations are in 
furtherance of the provision of such 
benefits. Further, an organization is not 
described in this section if it 
systematically and knowingly provides 
benefits (of more than a de minimis 
pmount) thaf are not permitted by 
paragraphs (b), fc). |d], or (e) of this 
section. 

(b] Life benefits . The term "life 
benefit" means a benefit (including a 
burial benefit or a wreath) payable by 
reason of the death of a member or 
dependent. A "life benefit** may be ^ 
provided directly or through insuranca- 
It generally must consist of current 


,8 

efits 


amounts furnished to or on behalf of a 
member or a member's dependents in 
the event of illness or personal injury to 
a member or dependent. Sued* benefits 
may be provided through reimbursement 
to a member or a members dependents 
for amounts expended because of illness 
or personal injury, or through the 
payment of premiums to a medical 
benefit or health insurance program. 
Similarly, a sick and accident benefit 
includes an amount paid to a memberm 
lieu of income during a period in which 
the member is unable to work due to . 
sickness or injury. Sick benefits also 
include benefits designed to safeguard 
or improve the health oT members and 
their dependents. Sick and accident 
benefits may be provided directly by an 
association to or on behalf oF members 
and their dependents, or nay be 
provided indirectly by pi association 
through the payment of premiums or 
fees to an insurance company, medical 
clinic, or other program under which 
members and their dependents are 
entitled to medical services or to other 
sick and accident benefits. Sick and 
accident benefits may also be furnished 
in noncash form, such as. For example, 
benefits in the nature of /.finical care * 
services by visiting nurses, and 
transportation furnished for medical ; 
'Tnrc. 

(d) Other benefits. The term ‘‘other 
benefit*" includes only benefits that are 
similar to lita. sick, or accident, benefits* 
A benefit is similar to a life, sick, or 
accident benefd if — 

(1} II U intended to safeguard or 
improve the health of a member or a 
member'* dependents, or 

:f2j it protect* against a contingency 
that interrupts or impairs a members 

carom, a power 

(r) of ~o I her benefits”. 

benefits, providing 
reimbursing vacation 
expend *nd subsidizing recreational 
a-ctivP->-s *• athletic leagues are 
cans*J*rrd ’ether benefits/* The 


protection, but also may include a right r*T\ facilities for 

to convert to individual coverage oci - . ~ 

termination of eligibility for coverage 
through the association, or a permanent 
benefit as defined in* and subject to me 
conditions -in, the regulations under 
section 79. A "life benefit'* also include 
the benefit provided. under any fife 
insurance contract purchased direed y 
from an employee-funded association by 
a member. The term "life benefit’ * do*** 
not include a pension, annuity or ninuMr 
benefit, except that a benefit payable W 
reason of the death of an insured limy 
be settled in the Form of an annuity fi» 
the beneficiary* 


*t > J dependents 

"other benefits/’ 

Ti e erf pib readjustment 

u^nper-ary living expense 
I'*® 1 * Liticj of disaster 
CJ fL-odb supplemental 
=^rii computation benefits 
^ :-.U(c)(17)(D)(i) of 
V.^ v (under a 

rhn wiihm the meaning 
<f f I J ^ find education or 

If ^ - *• (ourups (such as 

*. pro-rnrrs) for 

"olher 

■■ *y protect against a 


are considered "other benefits** 
provided they consist solely of 
payments or credits to one or more 
organizations or trusts described in 
section 501(c)[20). Except to the extent . 
otherwise provided in these regulations, 
as amended from time to time, "other 
benefits" also include any benefit 
provided in the manner permitted by 
paragraphs 15) et seq> of section 302(c) of 
the Labor Management Relations Act of 
1947, 61 Stab 13G, os amended. 29 U.S.C. 
186(c) (1979). 

(f) Examples of nonqualifying 
benefits . Benefits lhat are not described 
in paragraphs (d) or (e) of this section 
are not “other benefits’*. Thus, "other 
benefits" do not include the payment of 
commuting expenses, such as bridge 
tolls or train fares, the provision of 
accident or homeowner’s insurance 
benefits for v adage to property, the 
provision of malpractice insurance, or 
the provision of loans to members 
except in times of distress (as permitted 
by § l,501(c)l ( J)-3(e)h "Olher benefits" 
also do not include the provision of 
savings facilities for members. The term 
"other benefits" does not include any 
benefit that is similar to a pension or 
annuity payable at the time of 
mandatory or voluntary retirement, or a 
benefit that is similar to the benefit 
provided under a stock bonus or profit- 
sharing plan. For the purposes of section 
501(c)(9) and these regulations a benefit 
will be considered similar tofiiat 
provided under o profit-sharih^plan iF it 
provides for deferred compensation that 
becomes payable by reason of the 
passage of time, rather than as the result 
of an unanticipated event. Thus, for 
example, supplemental unemployment 
benefits, which generally become 
payable by reason of unanticipated 
layoff, are not. for purposes of these 
regulations, considered similar to the 
benefit provided under a profit-sharing 
plan. 

(g) Examples. The provisions of this 
section m iy be further illiisl led by the 
following examples: 

E\omplt* (1). V was organized in 
connection with a vacatiun plan created 
pursuant to a collective bargaining agreement 
between M. a labor union, which represents 
certain hourly paid employees ofT 
corporation, and T. The agreement calls fur 
the payment by T to V of a specified sum per 
hour worked by T employees who are 
covered by the collective bargaining 
agreement* While such amounts are paid 
directly byT to V, they are included in the 
covered employees* wages and are subject to 
withholding for income and FlCA taxes. The 
amounts are paid by T to V to provide 
vacation benefits provided under the 
collective bargaining agreement. Generally. 
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each covered employee receives a check ir^R 
payment of his or her vacation benefit durin^^ 
the year following the year in which 
contributions were mode by T to V, The 
amount of the vacation benefit is determined 
by reference to the contributions during the 
prior year to V by T on behalf of each 
employee, and is distributed in cash to each 
such employee, if the earnings on 
investments by V during the year preceding 
distribution are sufficient after deducting the 
expenses of administering the plan, each 
recipient of a vacation benefit is paid an 
amount, in addition to the conti ibutions on 
his or her behalf, equal to his/her ratable 
share of the net earnings of V during such 
year. The plan provides a vacation benefit 
that constitutes an eligible "other benefit" - 
described in section 501(c)(9) and 
5 V50l(c)(9)~3(e). 

Example (2). The facts are the same as in 
Example (1). except that each covered 
employee of T is entitled, al his or her 
discretion, to contribute up to an additional 
Si. COO each year to V, which agrees in respect 
of such sum to pay interest at a stated rate 
from the time of contribution until me time at 
which tha contributing employee’s vacation 
benefit is distributed. In addition, each 
employee may elect to leave all or a portion 
of his/or distributable benefit or\ deposit past 
the lime of distribution, in which esse interest 
will continue to accrue. Decauser the plan 
more closely resembles a savings 
arrangement than a vacation plan, the benefit 
payable to the covered employees of T Is not 
o "vacation benefit*' and is not an eligible 
"clher benefit" described in section 501(c)(9) 
and § 1.501(c)(9)-3(d) or (e). 

§ 1.5D1(c)(9)-4 Voluntary employees 
beneficiary associations* inurement 

(a) General rule. No pari of the net 
earnings of an employee' association 
may inure to the benefit of an jr private 
sharehclder or individual other than 
through the payment orbenefits 
permitted by § 1.501(c](9)-3. The 
disposition of property to. or the* 
performance of services for, a person, for 
less than the greater of fair market 
value* or cost (including indirect costs) 
to the association, other than as a life* 
sick, accident or other permissible- ^ 
benefit, constitutes prohibited 
inurement *Generally. the payment of . 
unreasonable ccmpensalion to the . 
trustees or employees or th e-association, 
or the purchase of insurance or services 
for amounts in excess of their fair 
. market value from a company in which 
one or more of the association's 
trustees, officers or fiduciaries has an 
interest, will consU Lute prohibited 
inurement. Whether prohibited 
inurement has occurred is a question to 
be determined with regard to all of the 
facts and circumstances, taking into 
account the guidelines set forth in thi3 
section. The guidelines and examples 
contained in ibis section are not an 
exhaustive list of the activities that may 
constitute prohibited inurnment, or the 


persons to whom the association's 
earnings could impermissibly inure. See 
§ 1.501 (a)-l(c). 

(b) Disproportionate benefits . For 
purposes of subsection (a), the payment 
to any member of disproportionate 
benefits will not be considered a benefit 
within tho meaning of § 1.501(c)(9]-3 
even though the benefit otherwise is one 
of the type permitted by that section. For 
example, the payment to highly 
compensated personnel of benefits that 
are disproportionate in relation to 
benefits received by other members of 
the association will constitute 
prohibited inurement. Also* the payment 
to similarly situated employees of 
benefits that differ in kind or amount 
will constitute prohibited inurement 
unless the difference can be justified on 
the basis^of objectivs and reasonable 
standards adopted by the association or 
on the basis of stardards adopted 
pursuant to the terms of a collective 
bargaining agreement. 

(c) Rebates. The rebate of excess 
insurance premiums to the payor of such 
premiums, based on the mortality or 
morbidity experience of the insurer, 
does not constitute prohibited 
inurement. A voluntary employees* 
beneficiary association may also make’ 
administrative adjustments utrictly 
incidental to the provision of benefits to 
its members, 

(d) Dissolution of the association. A 
distribution to members upon the 
dissolution of the association will not 
constitute prohibited inurement if the 
amounts distributed to members are 
determined pursuant to the terms of a 
collective bargaining agreement or on 
the basis-of objective and reasonable 
standards which do not result in either 
disproportionate payments to similarly 
situated members or discrimination in 
favor of officers, shareholders or highly 
compensated employees of an employer 
contributing or otherwise funding the 
employees' association. However* if the 
associations corporate charter, articles 
of association, trust instrument* or other 
written instrument by which the 
association was created, as amended 
from time to time, provides that on 
dissolution its assets will be distributed 
to its members* contributing employers, 
or if in the absence of such provision the 
law of the State in which the association 
was created provides for such 
distribution to the contributing 
employers* the association is not 
described in section 501(c)(9). 

(e) Example. The provisions of this ‘ 
section may be illustrated by the 
following example: 

Example, employees A end B. members of 
the X voluntary employees' beneficiary 


association, are unemployed. Both A end B 
receive unemployment benefits from X. but 
those to A include an amount in addition to 
those provided to B. to provide for A's 
retraining. B has been found pursuant to 
objective and reasonable standards not to 
qualify for. or has declined. X‘s retraining 
program. X’e additional payment to A for 
retraining does not constitute prohibited 
inurement. * 

§ 1501{c)(9)-5 Voluntary employees’ 
beneficiary associations; recordkeeping 
requirements* 

(a) Records. In addition to such other 
records which may be required (for 
example, by section 512(a)(3) and the 
regulations thereunder), every - 
organization described in section 
501(c)(9) must maintain records 
indicating the amount contributed by 
each member and contributing 
employer, and the amount and type of 
benefits paid by ibcorganuatian to or 
on behalf of each member. 

(b) Cross reference . For provisions ‘ 
relating to annual information returns 
with respect to payments, see section 
6041 and the regulations thereunder. 

§ 1.501(c){9)~6 Voluntary employees* 
beneficiary associations; benefits Includible 
In gross Income. 

(a) In general. Cash and noncash 
benefits realized by a person on account 
of the activities of an organization 
described in section 501(c)(9) shall be 
included in gross income to the extent 
provided in the Internal Revenue Code 
of 1954. including, but not limite&do, 
sections 61, 72, 101, 104 and 105 of the 
Code and regulations LhereumhW 

(h) A variability of statutory 
exclusions from gross income. The 
availability of any statutory exclusion 
from gross income with respect to 
contributions to, or the payment of 
benefits from, an organization described 
in section 501(c)(9) is determined by the 
statutory provision conferring the 
exclusion, and the regulations and 
rulings thereunder, not by whether an 
individual is eligible for membership in 
the organization. Thus, for example, if a 
benefit is paid by an employe? :**ded 
organization described in section 
501(c)(9) to a member who is not an 
’"employee" a statutory exclusion from 
gross income that is available only for 
"employees** would be unavailable In 
the case of a benefit paid to such 
individual. 

§ 1.5Q1(c)(9)-7 Voluntary employees' 
benelteJary associations; section 3(4) of 
ERISA. 

The term "voluntary employees* 
beneficiary association" in section 
501(c)(9) of the Internal Revenue Code is 
not necessarily coextensive with tho 
term "employees* beneficiary 
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tVie interest of a tribe so requires, he/she 
May suspend a contract and the 
payment of all compensation due or 
accruing to the attorneys at that time 
pending a hearing to be held without 
unreasonable delay* If a contract 
providing for payment of fees at an 
hourly rate or on an annual retainer 
basts\is terminated, the attorney shall 
receive compensation such as the 
Secretury.may determine equitably due 
to datcAof termination. If a contract 
providing for payment of fees contingent 
upon recovery is terminated for just 
cause, diath of the attorney, or any 
other reaVon, the attorney to whom it is 
so lerminWd, or his/her estate, shall be 
credited with such interest in the 
recovery as the Secretary or the court 
may determine to be equitably due to 
date of termination, 

(0 Attorney's standing: Contracts 
must coniainta stipulation by the 
attorney thatW/she is a fully licensed 
member in goVd standing of the bar of 

the statc(s) of V 1 and to the best of 

his/her knowledge no disciplinary 
roceedings hate been instituted against 
him/her by any oar association of any 
jurisdiction of the United States or its 
territories which ore pending and/or 
unresolved and ha/she has not been 
disbarred or suspended from the 
practice of law in dny jurisdiction in the 
United States or itsUerritories. 

(g) Duration: Contacts must cite 
clearly their duration and may contain a 
provision for renewal. General le^al 
counsel and special logal services 
onlracts shah not exfcnd beyond four 
years, whereas claims contracts may 
•extend for. but not exceed, five years, . 
with provision for extensions. 

§ 72.S Execution In quintqpllcate. , 

A contract should be execmted iir 
quinluplicate. and all coprps should be 
transmitted through the officer in charge 
to the Secretary for approval. The officer 
in charge shall include witmths 
transmittal recommend a tioda with 
respect to the approval of th* contract 

§ 72.7 Resolution required. \ 

The selection of counsel and of tribal 
representatives to conclude a iWtract 
)n behalf of a tribe shall be seUforth in a 
esolution or resolutions adopte\iby the 
ibal governing body and shall W 
ttached to and made a part of live 
ontract. . - . \ 

72,8 Tentative form of contract. \ 

A tentative form of contract may\be 
obtained by writing any Agency \ 
Superintendent, Area Director or tha 
ommissioner of Indian Affairs. \ 
Requests for forms should include a \ 
tatement of the scope of the intendea 


amployment; that is, whether the " 
coiH^act is desired for investigation and 
prosecution of tribal claims against the 
" United States, for the representation of 
specific tribHclaims against parties 
other than theBmted States, or for the 
provision of eithehgeneral or special 
legal counsel service^. 

Ralph R. Reeser, X. 

A cting Deputy Assistant Secrehxy* Indian 
Affairs , \ 

|FR Doc. 60^21307 FiUd 7M0-BO; B.45 am) N, 

PfLUNO CODE 4310-02 -44 \ 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parti 

| EE-153-781 ) - 

Voluntary Employee's beneficiary 
Associations 

agency; Internal Revenue Service, 
Treasury. 

action; Notice of proposed rulemaking. 

summary: This document contains 
proposed regul aliens relating to 
voluntary employees* beneficiary 
assoclationsjt withdraws an earlier 
notice of proposed rulemaking that was 
-published in the Federal Register on 
January 23, 1969. The regulations would 
provide guidance needed to determine 
whether an organization is a voluntary 
employees* beneficiary association 
under the internal Revenue Code of 
1S54, as amended, and therefore exempt 
from federal income tax. 
dates; Written comments and requests 
for a public hearing must be delivered or 
mailed by September 15, 1980. The 
amendments are proposed to be 
effective generally for taxable years 
beginning after December 31. 1954, but 
later in the case of some associations. 
Address; Send comments and requests 
for a public-hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR;T 
(EE— 153— 78). Washington, D.C. 20224. 
for further information contact: 
Michael A.Thrasher of the Employee 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
D.C. 20224 (Attention: CC:LR:T) [202- 
566-3961, not a toll-free call). 
SUPPLEMENTARY INFORMATION! 
Background 

This document contains proposed 
amendments to the Income Tax * 

Regulations (26 CFR Part 1] under 
section 501(c)(9) of the Internal Revenue 


Code of 1954, as amended by section 121 ‘ 
of the Tax Reform Act of 1969 (83 Stat 
541). concerning voluntary employees* 
beneficiary associations* These 
amendments are to be issued under the 
authority contained in section 7805 of 
the Internal Revenue Code of 1954 (68A 
Stab 917; 26 U.S.C. 7805). 

Additional Information 

Section 501(c)(9). in conjunction with 
section 501(a). exempts from federal 
income tax those associations that 
provide for the payment of life, sick, 
accident, or other benefits to their 
members and their members’ 
dependents or designated beneficiaries, 
if no part of their net earnings inures to 
the benefit of any private shareholder or 
individual. 

The proposed regulations clarify the 
basic requirements that an organization 
must meet'in order to be a ’’voluntary 
employees' beneficiary association” 
within the meaning of section 501(c)(9). 
They are not intended to describe 
“employees* beneficiary association** as 
that term is used in section 3(4) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA). Generally, the 
basic requirements in order to be a 
“voluntary employees’ beneficiary 
issociation" are that: 

(a) The organization is an association 
of employees; 

(b) Membership in the organization is 
voluntary; 

(c) The purpose of the organization is 
to provide for the payment of life, sickg^ 
accident, or other benefits; and 

(d) None of the organization’s funds 
inures to the benefit of any private 
shareholder or individual other than as 
contemplated by (c) above. 

The principal function of the proposed 
regulations is to clarify who may join 
the association and the kinds of benefits 
the association may provide. These 
provisions are supplemented with 
examples of both what is permitted and 
what is prohibited. 

- While these regulations do not 
explicitly provide for coordina tion 
between arrangements that are subject 
to section 404 and the permissibility of 
benefits furnished by organizations 
exempt under section 501(c)(9), the 
proposed regulations generally do not 
allow a voluntary employees’ 
beneficiary association to provide 
employer-funded benefits of the kind 
that are subject to section 404. It is 
anticipated that regulations to be 
promulgated under section 404 will 
clarify the distinction between 
arrangements that are subject to that 
section and those that are not, and 
consideration then will be given to 
coordinating the two sets of rules. 
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Corporation and W, n labor union which : 
represents all of X Corporation's hourly-paid 
employees, the X Corporation Union Benefit 
Plan is established to provide life insurance 
benefits to employees of X represented by W. 
The Plan is funded by contributions from X* 
and is jointly administered by X and W. In 
order to provide its non-unionized employees 
with comparable life insurance benefits, X 
also establishes end funds the X Corporation 
Life Insurance Trust. The Trust will not be 
ineligible for exemption as an organization 
described jn section 501(c)(9) solely because 
membership is restricted to those employees 
of X who are not members of W. 

(b) Meaning of V employee " Whether 
an individual is an "employee" is 
determined by reference to the legal and 
bona fide relationship of employer and 
employee. The term "employee** 
includes the following: 

(1) An individual who Is considered 
an employee: 

li] For employment tax purposes 
under Subtitle C of the Internal Revenue 
Code and the regulations thereunder* or 

(ii) For purposes of a collective 
bargaining agreement, 
whether or not the individual could 
qualify as Bn employee under arpUcable 
common law rules. This would include 
any person who i3 considered an 
employee for purposes of the Labor 
Management Relations Act* 1947* 61 
Slat. 133, as amended, 29 U.S.C. 141 
(1979). 

(2) An individual who became entitled 
to membership in the association by 
reason of being an employee. Thus, an 
individual who would otherwise qualify 
under this paragraph will continue to t 
qualify as an employee even though 
such individual is on leave of absence, 
works temporarily for another employer 
or as an independent-contractor* or has 
been terminated by reason of 
retirement, disability ot layoff. For 
example, an individual xvho in the 
normal course of employment ia 
employed intermittently by more than 

. one employer in an industry ^ 

characterized by short-term employment 
by several different employers will noL 
by reason cf temporary unemployment, 
cease to be an employee within the 
meaning of this paragraph. 

(c) Description of voluntary 
association of employees* — (1) . 
Association. To be described in section. 
501(c)(9) and this section there must be 
an entity having an existence 
independent of the member-employees 
or their employer. 

(2) Voluntary . Generally* membership 
in an association is voluntary if an 
affirmative act is required on the part of 
an employee to become a member rather 
than the designation as a member due to 
employee status. However, an 
association shall be considered 


voluntary although membership is 
required of all employees, provided that 
the employees do not incur a detriment 
(for example* in the form of deductions 
from pay) as the result of membership in 
the association. An employer is not 
deemed to have imposed involuntary 
membership on the employee if 
membership is required as the result of a 
collective bargaining agreement or as an 
incident of membership in a labor 
organization, 

(3) Of employees. To be described in 
this section* an organization must be 
controlled by i*i membershipor by 
independent trustec(s), or by trustees or 
other fiduciaries at least some of whom 
are designated by. or on behalf of* the 
membership. Whether control by or on 
behalf of the membership exists is a 
question to be determined with regard to 
all of the facts and circumstances* but 
generally such control will be deemed to 
be present when the membership (either 
directly or through its representative) 
elects, appoints or otherwise designates 
a person or persons to serve as chief 
operating ofFicer(s)* administrator(s)* or 
trustees(s) of the organization. 

(4) examples . The provisions of this 
section may be illustrated by the 
following examples: 

Example (1). X. a labor union, represents 
ail Ihc hourly-paid employees of Y 
Corporation, A health insurance benefit plan 
was established by X and Y as the result of a 
collective bargaining agreement entered into 
by them. The plan established the terms and 
conditions of membership in, and the benefits 
to be provided by. the plan. In accordance 
with the terms of the agreement* Y 
Corporation ia obligated to establish a trust 
fund and make contributions thereto at 
specified rates. The trustees, some of whom 
ere designated by X and some by Y* are 
authorized to hold and invest the assets of 
the trust and to make payments on 
instructions issued by Y Corporation In 
accordance with the conditions contained in 
the plaruThe interdependent benefit plan / 
agreement and trust indenture together create 
a voluntary employees* beneficiary 
association over which the employees 
possess the requisite control through the 
trustees designated by their representative, 

X. 

Example (2). Z Corporation unilaterally 
established an educational benefit plan for its 
employees. The purpose of the plan is to 
provide payments for job-related educational 
or training courses* such as apprenticeship 
training programs, for Z Corporation 
employees, according to objective criteria set 
forth in the plan. Z establishes a separate 
bank account which it uses to fund payments 
to the plan. Contributions to the account are 
to be made at the discretion of end solely by 
Z Corporation, which aho administers the 
plan and retains control over the assets in the 
fund, Z Corporation's educational benefit 
plan and the related account do not 
constitute an association and therefore are 


not a voluntary employees' beneficiary 
association. 

Example (3). The facts are the same as in 
example (2) except that the payment by Z of 
its employees* educational and training 
expenses was agreed upon through collective 
bargaining between M labor union, a 
recognized bargaining agent on behalf on Z'e 
employees, and Z. Z is obligated to pay 
benefits in accordance with die criteria set 
forth in the plan. To fulfill its obligation. Z 
established the “Z Corporation Employees' 
Benefit Fund" and opened a bank account in 
the name of the Fund, The Fund is funded 
Solely by contributions from Z and income 
earned from the investment of those 
contributions. Z is the administrator of the 
Fund, retains full control over the investment 
and application of the Fund's assets, and 
determines the amount and timing of 
contributions to the Fund. Educational and *» 
training benefit payments are made from the 
Fund to employees of Z who submit payment 
requests and are determined by Z to qualify 
for; such payments under the terms of the 
governing agreement Although the benefit 
payment are required by a collective 
bargaining agreement entered into by 
representatives of Z's employees, and 
although the Fund makes payment directly to 
eligbte beneficiaries, the Fund is not a 
voluntary employees* beneficiary association 
because neither the employees nor an 
independent trustee have any control over 
the Fund's assets or operation. 

Example (4). W, an association of 
employers, is exempt from federal income tax 
as an organization described in section 
501(c)(B), It engages trienially in collective 
bargaining with X labor union, a recognized 
bargaining agent on behalf of certain 
unionized employees. Pursuant to the most 
recent bargaining agreement. W&^came 
obligated to pay certain health-care expenses 
incurred by members of X who are employed 
by employer-members of W, To fulfill the 
employers* obligation, e Fund is established 
by W. W administers the fund, assessing and 
collecting contributions from its employer- 
members and reimbursing its members, on 
application by them, for health-care benefits 
paid by the members to their members* 
employees as stipulated in the collective 
bargaining agreement. The Fund established 
by W is not a voluntary employees* 
beneficiary association because it is not 
controlled by the X labor union or Its 
members and therefore is not an association 
of "employees'*. Instead* it is on association 
of employers that was established and is 
controlled by them in order to fulfill their 
obligations under the collective bargaining 
agreement. 

Example (5). A, an individual, is the 
incorporator and chief operating officer of 
Lawyers* Beneficiary Association (LBA). LBA 
is engaged in the business of providing 
. medical benefits to members of the 
Association and their families. Membership 
is open only to practicing lawyers who are 
neither self-employed nor partners in a law 
firm. Membership In LBA is solicited by 
insurance agents under the control of X 
Corporation (owned by A) which, by contract 
with LBA, is the exclusive sales agent. 
Medical benefits are paid from a trust 
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each covered employee receives a check in 
payment of his or her vacation benefit during 
the year following the year in which 
contributions were made by T to V. The 
amount of the vacation benefit is determined 
by reference to the contributions during the 
prior year to V by T on behalf or each 
employee, and is distributed in cash to each 
such employee. If the earnings on 
investments by V during the year preceding 
distribution are sufficient after deducting the 
expenses of administering the plan, each 
recipient of a vacation benefit is paid an 
amount, in addition to the contributions on 
his or her behalf, equal to his/her ratable 
share of the net earnings of V during such 
year. The plan provides a vacation benefit 
that constitutes an eligible "other benefit" * 
described in section 501(u](g) and 
§ 1-501 (c)[9)-3(e). 

Example (2). The facts are the same as in 
Example (1). except that each covered 
employee of T is entitled, at his or her * 
discretion, to contribute up to an additional 
51.000 each year to V, which agrees in respect 
of such sum to pay interest at a stated rate 
from the time of contribution until me time at 
which the contributing employee’s vacation 
benefit is distributed. In addition, each 
employee may elect to leave all or a portion 
of his/or distributable benefit on deposit past 
the time of distribution, in which case interest 
will continue to accrue. Bucausa-lheplan 
more closely resembles a savings 
arrangement than a vacation plan, the benefit 
payable to the covered employees of T Is not 
a "vacation benefit" and is not an eligible 
* other benefit" described in section SOlfclfDt 
and | l,50i(c)(9)-3(d) or (e). 

§ 1.501(c)(3)— 4 Voluntary employees 
beneficiary associations, inurement, 

(a) General rule. No pari of the i>et 
earnings of an employee' association 
may inure to the benefit of any private 
shareholder or individual other than 
through the payment of benefits 
permitted by § 1.501(c](9}-3. The 
disposition of property to. ortho ' 
performance of services £df, a person. for 
less than the greater of fair market 
value, or cost (including indirect costs) 
to the association, other than as a life, 
sick, accident or other permissible 
benefit, constitutes prohibited 
inurement. Generally, the payment of 
unreasonable compensation to the . 
trustees or employee* of ^associa tion, 
or the purchase of insurance or services 
for amounts in excess of their fair 
market value from a company in which 
one or more of the association’s 
trustees, officers or fiduciaries has an 
interest, will constitute prohibited 
inurement. Whether prohibited 
inurement has occurred is a question to 
be determined with regard to all of the 
facts and circumstances, taking into 
account the guidelines set forth in tht 3 
section. The guidelines and examples 
contained in this section are not an 
exhaustive list of the activities that may 
constitute prohibited inurement, or the 


persons to whom the association’s 
earnings could impermissibly inure. See 
§ 1.501(a)-i(c). 

(b) Disproportionate benefits . For 
purposes of subsection (a), the payment 
to any member of disproportionate 
benefits will not be considered a benefit 
within the meaning of § l,501(c)(9)-3 
even though the benefit otherwise is one 
of the type permitted by that section. For 
example, the payment to highly 
compensated personnel of benefits that 
are disproportionate in relation to 
benefits received by other members of 
the association will constitute 
prohibited inurement. Also, the payment 
to similarly situated employees of 
benefits that differ in kind or amount 
will constitute prohibited inurement 
unless the difference can be justified on 
the basi^of objective and reasonable 
standards adopted by the association or 
on the basis of star Jards adopted 
pursuant to the terms of a collective 
bargaining agreement. 

(c) Reuales. The rebate of excess 
insurance premiums to the payor of such 
premiums, based on the mortality or 
morbidity experience of the insurer, 
does not constitute prohibited 
inurement. A voluntary employees’ 
beneficiary association may also make' 
administrative adjustments utrictly 
incidental to .the provision of benefits to 
its members, 

9 (d) Dissolution of the association, A 
distribution to members upon the 
dissolution of the association will not 
constitute prohibited inurement if the 
amounts distributed to members are 
determined pursuant to the terms of a 
collective bargaining agreement or on 
the basis-of objective and reasonable 
standards which do not result in either 
disproportionate payments to similarly 
situated members or discrimination in 
favor of officers, shareholders or highly 
compensated employees of an employer 
contributing or otherwise funding the 
employees’ association. However, if the 
association's corporate charter, articles 
or association, trust instrument, or other 
written instrument by which the 
association was crea ted, as amended ' 
rrom time to time, provides that on 
dissolution its assets will be distributed 
to its members contributing employers, 
or if in the absence of such provision the 
law of the State in which the association 
was created provides for such 
distribution to the contributing 
employers, the association is not 
described in section 501(c)(9). 

(e) Example. The provisions of this 
section may be illustrated by the 
following example; 

Example, employees A and B, members of 
the X voluntary employees’ beneficiary 


association, are unemployed. Both A and B 
receive unemployment benefits from X. but 
those to A include an amount in addition to 
those provided to B, to provide for As 
retraining. B has been found pursuant to . 
objective and reasonable standards not to 
qualify for, or has declined, X‘s retraining 
program. X's additional payment to A for 
retraining does not constitute prohibited 
inurement. * 

§ 1.50 1 (c)(9)— 5 Voluntary employees' 
beneficiary associations; recordkeeping 
requirements. 

(a) Records , In addition to such other 
records which may be required (for 
example, by section 512(a)(3) and the 
regulations thereunder), every . 
organization described in section 
501(c)(9) must maintain records 
indicating the amount contributed by 
each member and contributing 
employer, and the amount and type of 
benefits paid by the-organization to or 
on behalf of each member. 

(b) Cross reference . For provisions ' 
relating to annual information returns 
with respect to payments, see section 
6041 and the regulations thereunder. 

§ 1.501(c)(9)-6 Voluntary employees' ’ 
beneficiary associations; benefits includible 
In gross Income. 

(a) In general. Cash and noncash 
benefits realized by a person on account 
of the activities of an organization 

described in section 501(c)(9) shall be 

included in gross income to the extent 
provided in the Internal Revenue Code 
of 1954, including, but not iimitdtiUo, 
sections 61, 72. 1 Q 1 . 104 and 105 of the 
Code and regulations thereunder. 

(b) Availability of statutory 
exclusions from gross income. The 
availability of any itatutory exclusion 
from gross income with respect to 
contributions to. or the payment of 
benefits from, an organization described ' 
in section 501(c)(9) is determined by the 

statutory provision conferring the 

exclusion, and the regulations and 
rulings thereunder, not by whether an 
individual is eligible for membership in 
the organization. Thus, for example, if a 
benefit is paid by an employ^-f .nded 
organization described in section 
501(c)(9) to a member who is not an 
"employee,” a statutory exclusion from 
gross income that is available only for 
“employees" would be unavailable in 
the case of a benefit paid to such 
individual, 

§ 1.501 (c)(9)— 7 Voluntary employees* 
beneficiary associations; section 3(4) of 
ERISA, 1 7 

The term “voluntary employees* 
beneficiary association" in section 
501(c)(9) of the Internal Revenue Code is 
not necessarily coextensive with the 
term “employees' beneficiary 
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